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OVERVIEW
ü Title I, Americans with Disabilities Act
(ADA), and best practices
ü California Fair Employment and Housing
Act (FEHA), and best practices
ü Hypothetical
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DISABILITY DISCRIMINATION
LAWS
ü Federal Americans with Disabilities Act (ADA) (42 USC § 12101
et seq.)
ü California Fair Employment and Housing Act (FEHA) (Gov. Code, §
12900 et seq.)
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CALIFORNIA vs. FEDERAL LAW

ü Both the ADA and FEHA prohibit discrimination against qualified
individuals with a disability
ü

ü

California provides protections independent from those in the
federal Americans with Disabilities Act
California has always provided broader protections than the
federal statutory scheme
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EMPLOYERS COVERED
ADA
ü

ü
ü
ü

Private Employers (15 or more
employees)
State and Local Governments
Employment Agencies
Labor Organizations

FEHA
ü

ü
ü
ü
ü

Private Employers (5 or more
employees, 1 or more employees for
harassment)
California and Local Governments
Employment Agencies
Labor Organizations
Apprenticeship Programs
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WORKERS PROTECTED
ADA

FEHA

ü Applicants
ü Employees

ü
ü
ü
ü

Applicants
Employees
Unpaid Interns
Volunteers
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PROHIBITED BASES
Both the ADA and the FEHA prohibit employment
disability on the following bases:
ü
ü
ü
ü

Physical disability
Mental disability
Medical condition
”Regarded as” (ADA) or “perceived as” (FEHA) as being disabled
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DISABILITY DEFINED
ADA
ü Physical or mental impairment that
substantially limits one or more major life
activities
ü Record of such an impairment; or being
regarded as having such an impairment

FEHA
ü

ü

ü

ü

Physical or mental disability that limits a major life activity
“Limits” = makes the achievement of a life activity difficult; determined without
regard to mitigating measures or reasonable accommodations, unless the
mitigating measure itself limits a major life activity
“Record or history of disability” includes previously having, or being misclassified
as having, a record or history of a mental or physical disability or special
education health impairment of which the employer or other covered entity is
aware
Adopted “general population” measurement standard for “difficulty” to
determine whether an impairment is limiting
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EXAMPLES OF DISABILITY
ADA

FEHA

ü Deafness, blindness, diabetes, cancer,
epilepsy, intellectual disabilities, partial or
completely missing limbs, mobility
impairments requiring the use of a wheel
chair, autism, cerebral palsy, HIV infection,
multiple sclerosis, muscular dystrophy, major
depressive disorder, bipolar disorder, posttraumatic stress disorder, obsessivecompulsive disorder, schizophrenia

ü In ADA to that under the ADA, clinical depression, multiple

sclerosis, heart disease
ü Health impairment related to a diagnosis of cancer (or a record or
history of cancer)
ü Genetic characteristic known to statistically increase the risk of
development of a disease or disorder, but which is not presently
associated with any symptoms of the disease or disorder
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WHAT’S NOT A DISABILITY
ü

Homosexuality and bisexuality, compulsive gambling, kleptomania,
pyromania, transvestism, transsexualism, exhibitionism, pedophilia,
voyeurism, gender identity disorders not resulting from physical
impairments, sexual behavior disorders, physical characteristics (eye
color, hair color, left-handedness, etc.), common personality traits,
psychoactive substance use disorders resulting from current illegal use
of drugs
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QUALIFIED INDIVIDUAL
“Qualified individual” means an individual who, with or without reasonable accommodation,
can perform the essential functions of the employment position that such individual holds or
desires.
A person with a disability is qualified for a position if:
ü The person satisfies the prerequisites for the position, such as educational degrees,
employment experience, skills, licenses, and other job-related requirements; and
ü Can perform the essential functions of the position, with or without a reasonable
accommodation
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PRE-EMPLOYMENT INQUIRY
Yes

No

Pre-employment, employer may:

Pre-employment, employer may not verbally or in writing:

ü Inquire about an applicant’s ability to perform the
essential functions of the job

ü

ü Respond to an applicant’s request with or without
an accommodation (i.e., for interviews or any
screening tests)

ü

ü

Require medical or psychological exams prior to
making job offer
Inquire directly or indirectly about applicant’s mental
or physical disability or medical condition
Inquire about the severity of the above
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POST-OFFER EXAMS
After a job offer is made but before starting work, an employer may:
ü

ü

ü

Require medical or psychological exam if job-related and given to all other
entering employees in same classification
Conduct voluntary medical exams and histories, so long as record kept apart from
personnel files
Not penalize entering employees from declining voluntary medical exams
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REASONABLE ACCOMMODATION
FOR EMPLOYEES
ü

ü

ü

An accommodation is reasonable if it does not impose an undue
hardship to the employer’s business
Reasonable accommodation can include, but is not limited to
changing job duties or work hours, providing leave, relocating the
work area, telework, or providing mechanical or electrical aids
An employer may obtain help from government agencies and outside
experts to determine whether accommodation is possible
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UNDUE HARDSHIP/DIRECT
THREAT DEFENSES
Undue Hardship
Yes

ü Significant financial impact in running the
enterprise
ü Creating another position to accommodate the
employee
ü Removing essential functions from the job
ü Displacing a fellow employee
No
ü Employer’s insurance might go up

Direct Threat
Yes
ü

Employee would create an imminent or substantial
danger to self or others by performing the job and no
reasonable accommodation exists that would remove
the danger

No
ü

Speculating without medical evidence that employee’s
disability could lead to self-harm by performing job
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SPECIAL COVID-19 RULES
ü

ü

ü
ü

ü

If employees have COVID-19 symptoms, the illness itself, or have been exposed,
employer may inquire and send them home
Employer may consider telework as a reasonable accommodation or other
accommodations for employers above if no undue hardship
Employer may request reasonable medical documentation
Employer may ask employees to get CDC-approved COVID-19 vaccines, so long as
there is no discrimination on protected characteristic (i.e., sincerely held religious
belief), and no retaliation
Employer may request proof of vaccination

(See https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/03/DFEH-Employment-Information-on-COVID-19FAQ_ENG.pdf)
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ASSISTIVE ANIMALS
ü Service – As defined in Civil Code section 54.1 or other animal individually trained to the requirements
of a person with a disability.
ü Guide - As defined in Civil Code section 54.1, trained to guide a blind or visually impaired person.
ü Signal - As defined in Civil Code section 54.1, or other animal trained to alert a deaf or hearing impaired
person to sounds.
ü Support – Dog or other animal that provides emotional or other support to a person with a disability.
References: www.ada.gov and Cal. Code Regs., tit. 2, § 11068, subd. (k).
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ASSISTIVE ANIMALS
If employee requests permission to bring an assistive animal into the workplace as a reasonable
accommodation, employer may require that the employee supply:
ü A letter from the employee's health care provider stating that the employee has a disability and
explaining why the employee requires the presence of the assistive animal
ü Confirmation that the animal meets regulatory standards
ü For reasonable accommodations extending beyond one year, employers may ask for medical
documents substantiating the need
ü Engage in the interactive process and reasonably accommodate other employees who may
have disabilities with respect to animals
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MAINTENANCE AND CONFIDENTIALITY
OF MEDICAL FILES
Medical information and/or records obtained during the interactive process maintained on
separate forms, medical files separate from personnel file, and kept confidential, except:
ü Supervisors and managers may be informed of restriction(s) on the work or duties of
employees with disabilities and necessary reasonable accommodations; and
ü First aid and safety personnel may be informed, where appropriate, that the condition may
require emergency treatment; and
ü Government officials investigating compliance with this subchapter shall be provided relevant
information on request
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ON THE HORIZON
Associational Reasonable Accommodation
ü Whether the same protections apply to an employee who is not disabled, but is
instead merely associated with a disabled person and needs a reasonable
accommodation (i.e., flex schedule or intermittent leave)
References: See Castro-Ramirez v. Dependable Highway Express, Inc. (2016) 207 Cal.Rptr.3d
120; and Jacob Nalbandyan and Kelly Chan, Associational Reasonable Accommodations?
Definitely Maybe, 35 CALIFORNIA LABOR & EMPLOYMENT LAW REVIEW 2, pp. 1-4
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HYPO: THE INJURY

Three weeks after Pat returns from leave
after giving birth, Pat is injured in a
workplace accident. Pat tells her
supervisor that she is experiencing back
and cannot lift heavy items or stand for
prolonged periods of time. Pat demands
the latest ergonomic chair, and says she
needs it so she can sit down periodically
during her shift.
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HYPO: THE INJURY

ü Does Public Agency need to accommodate Pat’s request to not lift anything
heavy?
ü Does Public Agency need to provide Pat with the ergonomic chair?
ü Does Public Agency need to permit Pat to sit down during her shift?
ü What obligations does Pat have to engage in the interactive process?
ü What obligations does Pat’s supervisor have to engage in the interactive
process?
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HYPO: THE INJURY (cont.)

Eventually Pat sees a doctor.
Pat’s doctor takes her off work
for 3 weeks.
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HYPO: THE INJURY (cont.)

ü Does Public Agency have to give Pat the time off?
ü What documentation can Public Agency ask for?
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HYPO: THE INJURY (cont.)

When Pat returns to work, Pat’s
doctor provides her with a note
stating that Pat can only stand for
50% of her shift and can’t lift over
10 pounds. Pat’s job usually
requires standing for 80% of her
shift and lifting at least 20 pounds.
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HYPO: THE INJURY (cont.)

ü What obligations does each party have to engage in the interactive process?
ü How do the parties carry out a good faith interactive process?
ü What if Public Agency has doubts about Pat’s condition and wants a second
opinion?
ü What obligations does Public Agency have to keep Pat’s medical information
confidential?
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