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DUELING FEDERALISM AND EMPLOYMENT LAW

FLOYD SKEREN MANUKIAN LANGEVIN, LLP | 2026 ANNUAL EMPLOYMENT LAW SEMINAR




The Speaker

* Mediator at ADR Services: employment, civil rights, education/Title IX,
appeals, and other matters.

. Partner, DLA Piper, Employment Group.

*  Director, Department of Fair Employment and Housing (DFEH, renamed Civil
Rights Department), Governors Arnold Schwarzenegger and Jerry Brown.

*  Vice Chair & Commissioner, Fair Employment and Housing Commission
(FEHC), Governor Pete Wilson.

*  Commissioner, Commission on the Status of Women, Governor George
Deukmejian

*  Vice Chair, Comparable Worth Task Force.
*  Deputy Attorney General, Civil Rights Enforcement Section.
* Research Attorney, California Court of Appeal.

+ Responsible for enactment of FEHA legislative reforms, promulgation of
FEHA regulations, and enactment of California’s version of the Title IX law.

*  Author, California Case Law Alert, Cases Pending before the California
Supreme, California Labor & Employment Law Review, Bender's Labor &
Employment Bulletin, The Rutter Group, Daily Journal, etc.

i - M llege of L Empl L _
Phyllis W. Cheng ember, College of Labor & Employment Lawyers
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Overview

|. Federal Developments
A. Executive Orders
B. Federal Enforcement Agencies
C. Federal Legislation and Regulations
D. Federal Case Law
Il. California Developments

A. Changing Landscape for States: California Response to Federal
Developments

B. Federal Policies’ Impact on California
C. California Legislation and Regulations

lll. Impact of Dueling Federalism on Resolving Employment Disputes
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Federalism

The United States Constitution addresses federalism by dividing and sharing power between the federal and state
governments, primarily through the enumerated powers of Congress in Article |, Section 8, the Supremacy Clause in Article VI,
and the Tenth Amendment, which reserves powers not delegated to the federal government to the states or the people. This
system creates a national government with specific, limited powers while allowing states to maintain significant authority
over local matters.

Key Constitutional Provisions

* Enumerated Powers (Article I, Section 8): This section lists the specific powers granted to the federal government, such as
the power to regulate interstate commerce and establish the military.

* Supremacy Clause (Article VI): This clause establishes that the Constitution and federal laws made in accordance with it
are the supreme law of the land, overriding any conflicting state laws.

* Tenth Amendment: This amendment clarifies that any powers not explicitly given to the federal government, nor
prohibited to the states, are reserved for the states or the people.

How These Provisions Create Federalism

* Division of Power: The Constitution assigns distinct responsibilities to the federal government and leaves other areas to
the states.

* Shared Authority: While the federal government has its designated powers, states retain significant authority to regulate
for the health, safety, and welfare of their residents.

* Intergovernmental Relations: The Constitution includes other elements, such as Article IV and Article V, that outline the
relationships and responsibilities between different states, often referred to as "horizontal federalism."
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https://www.archives.gov/founding-docs/constitution-transcript

Federalism lllustrated
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Cooperative Federalism
Marble Cake (ChatGPT)

Dual Federalism
Layer Cake (ChatGPT)

New Federalism

Dueling Federalism
Marble Layer Cake (ChatGPT) Mixed Layer Cake (ChatGPT)
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A. Executive Orders

2025 Executive Orders: 225 signed in 2025 (EO 14147-EO 14371); see also Heritage Foundation’s Mandate for Leadership:

2025 Presidential Transition Project (Project 2025)

o

* EO 14148: Initial Rescissions of Harmful Executive Orders and Actions

* EO 14151: Ending Radical and Wasteful Government DEI Programs and Preferencing

* EO 14168: Defending Women From Gender Ideology Extremism and Restoring Biological Truth to the Federal Government
* EO 14171: Restoring Accountability to Policy-Influencing Positions Within the Federal Workforce

* EO 14173: Ending lllegal Discrimination and Restoring Merit-Based Opportunity (eliminating the Office of Federal Contract
Compliance Programs (OFCCP))

* EO 14179: Removing Barriers to American Leadership in Artificial Intelligence to American Leadership in Artificial Intelligence
* EO 14188: Additional Measures To Combat Anti-Semitism

* EO 14192: Unleashing Prosperity Through Deregulation

* EO 14210: Implementing the President's "Department of Government Efficiency" Workforce Optimization Initiative

e EO 14215: Ensuring Accountability for All Agencies

* EO 14217: Commencing the Reduction of the Federal Bureaucracy

. FQ 14219: Ensuring Lawful Governance and Implementing the President's "Department of Government Efficiency”" Deregulatory
nitiative

* EO 14238: Continuing the Reduction of the Federal Bureaucracy (eliminating Mediation and Conciliation Service (FCMS))

* EQ14251: Exclusions From Federal Labor-Management Relations Programs
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https://www.federalregister.gov/presidential-documents/executive-orders/donald-trump/2025
https://static.heritage.org/project2025/2025_MandateForLeadership_FULL.pdf
https://static.heritage.org/project2025/2025_MandateForLeadership_FULL.pdf
https://www.federalregister.gov/documents/2025/01/28/2025-01901/initial-rescissions-of-harmful-executive-orders-and-actions
https://www.federalregister.gov/documents/2025/01/28/2025-01901/initial-rescissions-of-harmful-executive-orders-and-actions
https://www.federalregister.gov/documents/2025/01/29/2025-01953/ending-radical-and-wasteful-government-dei-programs-and-preferencing
https://www.federalregister.gov/documents/2025/01/29/2025-01953/ending-radical-and-wasteful-government-dei-programs-and-preferencing
https://www.federalregister.gov/documents/2025/01/30/2025-02090/defending-women-from-gender-ideology-extremism-and-restoring-biological-truth-to-the-federal
https://www.federalregister.gov/documents/2025/01/30/2025-02090/defending-women-from-gender-ideology-extremism-and-restoring-biological-truth-to-the-federal
https://www.federalregister.gov/documents/2025/01/31/2025-02095/restoring-accountability-to-policy-influencing-positions-within-the-federal-workforce
https://www.federalregister.gov/documents/2025/01/31/2025-02095/restoring-accountability-to-policy-influencing-positions-within-the-federal-workforce
https://www.federalregister.gov/documents/2025/01/31/2025-02097/ending-illegal-discrimination-and-restoring-merit-based-opportunity
https://www.federalregister.gov/documents/2025/01/31/2025-02097/ending-illegal-discrimination-and-restoring-merit-based-opportunity
https://www.federalregister.gov/documents/2025/01/31/2025-02172/removing-barriers-to-american-leadership-in-artificial-intelligence
https://www.federalregister.gov/documents/2025/01/31/2025-02172/removing-barriers-to-american-leadership-in-artificial-intelligence
https://www.federalregister.gov/documents/2025/02/03/2025-02230/additional-measures-to-combat-anti-semitism
https://www.federalregister.gov/documents/2025/02/03/2025-02230/additional-measures-to-combat-anti-semitism
https://www.federalregister.gov/documents/2025/02/06/2025-02345/unleashing-prosperity-through-deregulation
https://www.federalregister.gov/documents/2025/02/06/2025-02345/unleashing-prosperity-through-deregulation
https://www.federalregister.gov/documents/2025/02/14/2025-02762/implementing-the-presidents-department-of-government-efficiency-workforce-optimization-initiative
https://www.federalregister.gov/documents/2025/02/14/2025-02762/implementing-the-presidents-department-of-government-efficiency-workforce-optimization-initiative
https://www.federalregister.gov/documents/2025/02/24/2025-03063/ensuring-accountability-for-all-agencies
https://www.federalregister.gov/documents/2025/02/24/2025-03063/ensuring-accountability-for-all-agencies
https://www.federalregister.gov/documents/2025/02/25/2025-03133/commencing-the-reduction-of-the-federal-bureaucracy
https://www.federalregister.gov/documents/2025/02/25/2025-03133/commencing-the-reduction-of-the-federal-bureaucracy
https://www.federalregister.gov/documents/2025/02/25/2025-03138/ensuring-lawful-governance-and-implementing-the-presidents-department-of-government-efficiency
https://www.federalregister.gov/documents/2025/02/25/2025-03138/ensuring-lawful-governance-and-implementing-the-presidents-department-of-government-efficiency
https://www.federalregister.gov/documents/2025/03/20/2025-04868/continuing-the-reduction-of-the-federal-bureaucracy
https://www.federalregister.gov/documents/2025/03/20/2025-04868/continuing-the-reduction-of-the-federal-bureaucracy
https://www.federalregister.gov/documents/2025/04/03/2025-05836/exclusions-from-federal-labor-management-relations-programs
https://www.federalregister.gov/documents/2025/04/03/2025-05836/exclusions-from-federal-labor-management-relations-programs

B.1. Federal Enforcement Agencies: Equal
Employment Opportunity Commission (EEOC)

1. Shift Away from DEI Enforcement Toward "Anti-DEI" Enforcement

* Greater scrutiny of race-conscious and sex-conscious hiring programs.

* Increased risk of "reverse discrimination" claims.

* More EEOC interest in affinity-group restrictions, targeted internships, and diversity hiring goals.
2. Major Reversal on Gender Identity and LGBTQ+ Guidance

 Removed many references to gender identity from EEOC materials.

* Revised forms and guidance to recognize only male and female sex categories.

».0
°
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S e S * Rescinded portions of prior harassment guidance that treated misgendering, pronoun usage,
restroom access, and similar issues as potential Title VIl violations.

3. Reduced Emphasis on Systemic Discrimination Cases
* Focuson intentional discrimination
* Planned elimination of EEO-1 reports

4. Shift Away from Equitable Outcomes to Prevention of Discrimination
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B.2. Federal Enforcement Agencies: National
Labor Relations Board (NLRB)

New NLRB board narrowing several Biden-era precedents involving:

e Joint-employer liability

e Union election procedures

* Employer handbook restrictions

* Protected concerted activity

* Remedies for unfair labor practices

* Recognition bargaining obligations

* Greater emphasis on employer flexibility and a narrower interpretation of employee
and union rights under the National Labor Relations Act

US Capitol'Dome
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B.3. Federal Enforcement Agencies: U.S.
Department of Labor (DOL)

The Trump administration has generally shifted the DOL from an aggressive
enforcement model toward a model emphasizing deregulation, employer
flexibility, and reduced federal intervention in workplace practices. The
administration describes this as reducing regulatory burdens and increasing

economic opportunity; critics characterize it as a reduction in worker protections.
(DOL)

1.

2
3
4.
5

Wage-and-Hour Enforcement Has Been Scaled Back

OSHA Has Become Less Aggressive

Federal Contractor Requirements Have Been Reduced

DEI and Affirmative-Action Programs Have Been Reexamined

Regulatory Rollbacks Are a Major Priority
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B.4. Federal Enforcement Agencies: U.S. Department

of Justice (DOJ) Civil Rights Division

The biggest employment-law story is not that federal anti-discrimination laws have
changed; it is that federal enforcement resources and priorities have shifted away
from systemic discrimination and toward DEl-related investigations, religious-liberty
claims, and individual equal-treatment theories.

* DEIl enforcement: Much more aggressive scrutiny

* Religious Accommodation: Increased enforcement

* Gender-identity Enforcement: Reduced emphasis

* Pattern-or-Practice Cases: Reduced emphasis
 Statistical-Disparity Cases: Reduced emphasis
 Individual Discrimination Cases: Continued enforcement

* Core Title VIl Protections: Unchanged

Fisher ann
|SERVICES, INC

Phillips

¥our Partner in Rescdution

11



C. Federal Legislation and Regulations

e 2025 Executive Orders: 225 signed in 2025 (EO 14147-EO 14371) (see slide 7)

* “One Big Beautiful Bill” Act H.R.1 — 119th Congress (2025-2026)
Federal income-tax deductions for qualifying tips

Federal income-tax deductions for qualifying overtime pay
Changes affecting employee benefit and savings programs
Various incentives intended to encourage workforce participation

The law did not amend Title VII, the ADA, the ADEA, the FLSA, the NLRA, or federal
anti-discrimination statutes. Most of its employment impact comes through tax policy
rather than changes to substantive labor-and-employment rights.

* No major DOGE-enabling bill has been enacted comparable to the One Big Beautiful Bill
Act.

¥our Partner in Rescdution 1 2
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https://www.federalregister.gov/presidential-documents/executive-orders/donald-trump/2025
https://www.federalregister.gov/presidential-documents/executive-orders/donald-trump/2025
https://www.congress.gov/bill/119th-congress/house-bill/1/text
https://www.congress.gov/bill/119th-congress/house-bill/1/text
https://www.congress.gov/bill/119th-congress/house-bill/1/text

D.1. Federal Case Law

Trump v. Wilcox, --- S.Ct. ----, 2025 WL 1063917 (Mem) (Apr. 9,
2025) NLRB and MSPB Board Members

Supreme Court allowed President to remove without cause for now Gwynne Wilcox of
the National Labor Relations Board and Cathy Harris of the Merits Systems Protection
Board, whose terms end in 2028.

In an unsigned two-page order, the court explained that the decision to put the lower
courts’ orders on hold “reflects our judgment that the Government faces greater risk of
harm from an order allowing a removed officer to continue exercising the executive
power than a wrongfully removed officer faces from being unable to perform her

statutory duty.”

Justice Elena Kagan dissented from the court’s order, in an eight-page opinion joined by
Justices Sonia Sotomayor and Ketanji Brown Jackson.

T Ror

¥our Partner in Rescdution 1 3
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https://www.supremecourt.gov/opinions/24pdf/24a966_1b8e.pdf

D.2. Federal Case Law

Ames v. Ohio Dept. of Youth Services, 145 S.Ct. 1161 (2025) Title VII
Disparate Treatment

Petitioner Marlean Ames, a heterosexual woman, has worked for the Ohio Department of Youth Services in various roles since
2004. In 2019, the agency interviewed Ames for a new management position but ultimately hired another candidate—a lesbian
woman. The agency subsequently demoted Ames from her role as a program administrator and later hired a gay man to fill that
role. Ames then filed this lawsuit against the agency under Title VII, alleging that she was denied the management promotion
and demoted because of her sexual orientation. The District Court granted summary judgment to the agency, and the Sixth
Circuit affirmed. The courts below analyzed Ames’s claims under McDonnell Douglas Corp. v. Green, 411 U.S. 792, which sets
forth the traditional framework for evaluating disparate-treatment claims that rest on circumstantial evidence. At the first step
of that framework, the plaintiff must make a prima facie showing that the defendant acted with a discriminatory motive. Like
the District Court, the Sixth Circuit held that Ames had failed to meet her prima facie burden because she had not shown “
‘background circumstances to support the suspicion that the defendant is that unusual employer who discriminates against the
majority.” ” 87 F. 4th 822, 825. The court reasoned that Ames, as a straight woman, was required to make this showing “in
addition to the usual ones for establishing a prima-facie case.” Ibid.

Held: The Sixth Circuit’s “background circumstances” rule—which requires members of a majority group to satisfy a heightened
evidentiary standard to prevail on a Title VII claim—cannot be squared with the text of Title VIl or the Court’s precedents.

JACKSON, J., delivered the opinion for a unanimous Court. THOMAS, J., filed a concurring opinion, in which GORSUCH, J., joined.

Fisher aDR_
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https://www.supremecourt.gov/opinions/24pdf/23-1039_c0n2.pdf
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D.3. Federal Case Law

Catholic Charities Bureau, Inc. v. Wisconsin Labor & Industry

Review Comm’n., 605 U.S. 238S (2015) Unemployment

Compensation Taxes | First Amendment

Wisconsin law exempts certain religious organizations from paying unemployment compensation taxes.
The relevant statute exempts nonprofit organizations “operated primarily for religious purposes” and
“operated, supervised, controlled, or principally supported by a church or convention or association of
churches.” Wis. Stat. §108.02(15)(h)(2). Petitioners, Catholic Charities Bureau, Inc., and four of its sub-
entities, sought this exemption as organizations controlled by the Roman Catholic Diocese of Superior,
Wisconsin. The Wisconsin Supreme Court denied the exemption, holding that petitioners were not
“operated primarily for religious purposes” because they neither engaged in proselytization nor limited
their charitable services to Catholics.

Held: The Wisconsin Supreme Court’s application of the Wisconsin law to petitioners violates the First
Amendment.

SOTOMAYOR, J., delivered the opinion for a unanimous Court. THOMAS, J., and JACKSON, J., filed
concurring opinions.

T Ror
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https://www.supremecourt.gov/opinions/24pdf/24-154_2b82.pdf
https://www.supremecourt.gov/opinions/24pdf/24-154_2b82.pdf
https://www.supremecourt.gov/opinions/24pdf/24-154_2b82.pdf

D.4. Federal Cases

U.S. Office of Personnel Mgmt., et al. v. American Fed. of Gov’t Employees, AFL-CIO,
etal.,, 145 S.Ct. 1914 (2025) Reinstatement of Terminated Federal Employees

The United States Supreme Court has granted the federal government's application to stay the preliminary
injunction granted by a California federal district court to non-profit organizations, in an action in which
unions for federal employees and non-profit organizations are seeking declaratory and injunctive relief under
the Administrative Procedure Act (APA), based on allegations that the Office of Personnel Management
(OPM) engaged in ultra vires conduct when it directed federal agencies to fire probationary employees.

The Supreme Court's unsigned order stated that the preliminary injunction was “based solely on the
allegations of the nine non-profit-organization plaintiffs in this case,” but “under established law, those
allegations are presently insufficient to support the organizations’ standing.” The Court provided no
elaboration, beyond a cite to Clapper v. Amnesty Intern. USA, 568 U.S. 398, 133 S.Ct. 1138, 185 L.Ed.2d 264

(2013).

The order said that it did not address the claims of the other plaintiffs because they did not form the basis of
the district court’s preliminary injunction.

Justices Sotomayor and Jackson dissented.

T Ror
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https://www.supremecourt.gov/orders/courtorders/040825zr_1b8e.pdf
https://www.supremecourt.gov/orders/courtorders/040825zr_1b8e.pdf
https://www.supremecourt.gov/orders/courtorders/040825zr_1b8e.pdf
https://www.supremecourt.gov/orders/courtorders/040825zr_1b8e.pdf

D.5. Federal Cases

E.M.D. Sales, Inc. v. Carrera, 604 U.S. 45 (2025) Fair Labor Standards Act

Employees, who were sales representatives for distributor of international food products,
brought action alleging that employer violated the Fair Labor Standards Act (FLSA) by failing
to pay them overtime wages. Following bench trial, the United States District Court for the
District of Maryland concluded that employer failed to prove by clear and convincing evidence
that employees qualified as outside salesmen exempt from FLSA, and therefore ordered
employer to pay overtime wages and liquidated damages. Both parties appealed. The United
States Court of Appeals for the Fourth Circuit affirmed. Certiorari was granted.

Holding: In a unanimous opinion, the Supreme Court, Justice Kavanaugh, held that the
preponderance-of-the-evidence standard applies when an employer seeks to show that an
employee is exempt from the minimum-wage and overtime-pay provisions of the FLSA.
Reversed and remanded.

Justice Gorsuch filed a concurring opinion, in which Justice Thomas joined.

¥our Partner in Rescdution 1 7
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https://www.supremecourt.gov/opinions/24pdf/23-217_9o6b.pdf

D.6. Federal Cases

Montgomery v. Caribe Transport I, LLC, 146 S.Ct. 1199 (2026) Transportation Broker
Liability for Negligent Hiring

Petitioner Shawn Montgomery sustained severe and permanent injuries after his tractor
trailer was struck by a truck driven by respondent Yosniel Varela-Mojena. Varela-Mojena
was driving a load of plastic pots through Illinois for respondent Caribe Transport Il, LLC, a
motor carrier. Respondent C.H. Robinson Worldwide, Inc.—a transportation broker—had
coordinated the shipment. Montgomery sued all respondents in Federal District Court and
alleged, among other things, that C.H. Robinson was liable for his injuries because it
negligently hired Varela-Mojena and Caribe Transport.

Holding: A claim that one company negligently hired another to transport goods is not
preempted by the Federal Aviation Administration Authorization Act (FAAAA) because
States retain authority to regulate safety “with respect to motor vehicles” under the Act.

ARRETT, J., delivered the opinion for a unanimous Court. KAVANAUGH, J., filed a concurring
opinion, in which ALITO, J., joined.

¥our Partner in Rescdution 1 8
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https://www.supremecourt.gov/opinions/25pdf/24-1238_1b7d.pdf
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D.6. Federal Cases

Flowers Food, Inc. v. Brock , 608 U.S. ---, ---- S.Ct. ----, 2026 WL 1485669 (May 28,

2026) FAA Exemption | Workers Engaged in Interstate Commence

The Federal Arbitration Act (FAA) requires courts to enforce many private arbitration agreements, but it also
provides that “nothing” in the law shall be used to compel arbitration in disputes involving the “contracts of
employment” of any class of workers “engaged in .. . interstate commerce.” 9 U. S. C. §1. This case poses the
guestion whether someone can qualify as a worker under the §1 exemption if he never crosses state lines
and never interacts with vehicles that do. Flowers Foods, Inc., is a large producer of packaged baked goods
with bakeries in 19 States. To get its products to market, the company depends in part on franchisees who
buy the distribution rights to Flowers’s products in specific geographic territories. Angelo Brock is one such
franchisee serving the Denver area; he picks up Flowers’s products from a warehouse in Colorado and
delivers them to local stores, all without leaving the State. In 2022, Brock sued Flowers in federal district
court alleging that the company had underpaid him and other distributors in violation of various federal and
state laws. Flowers moved to compel arbitration, arguing that the FAA generally requires courts to stay or
dismiss cases when the parties have agreed to resolve their disputes by arbitration and that Brock had signed
a distribution agreement promising to arbitrate any disagreement. The district court denied Flowers’s
motion, and the Tenth Circuit affirmed. Resting its decision on 9 U. S. C. §1, the Tenth Circuit reasoned that
Brock belonged to a class of workers engaged in interstate commerce and thus the court lacked authority to

compel arbitration.

Holding: A worker who transports goods on an intrastate leg of an interstate journey can qualify for §1’s
exemption without crossing state lines or interacting with vehicles that do.

GORSUCH, J., delivered the opinion for a unanimous Court.
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https://www.supremecourt.gov/opinions/25pdf/24-935_k53m.pdf
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A. California Response to Federal
Developments

 Total California state budget in 2026-27 (all funds): about $348.9-5349 billion
* General Fund (state taxes only): about $248-5248.3 billion

* Federal funds flowing through the budget (recent comparable estimates): about $170-
$175 billion range in prior enacted year (2025-26 baseline)

e California Attorney General Rob Bonta has filed 54 lawsuits against the second Trump
administration.

oy | R et
At N " o m LR T o -_'.--“,‘.,",:/,

S eI * InJune 2025, President Trump was reportedly considering a large-scale cancellation of
3 ‘ federal funding for California, because of the state’s transgender students’ participation
in women/girls’ sports and antisemitism on U.C. campuses. (See CNN article.)

US Capitol'Dome
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https://oag.ca.gov/search-results/?query=litigation+against+federal+government#gsc.tab=0&gsc.q=litigation%20against%20federal%20government&gsc.page=1
https://www.cnn.com/2025/06/06/politics/trump-california-federal-funding

US Capitol'Dome

B. Federal Policies’ Impact on California

Federal policies changes likely to matter most in day-to-day practice:
* The tax treatment of tips and overtime.
* Medicaid changes that may affect low-wage workers.

* The broader shift toward federal deregulation occurring alongside the Act.

Federal policies did not change:

 California FEHA.

* PAGA.

e (California wage-and-hour law.

* The Fair Labor Standards Act's overtime requirements.

* Federal employment discrimination statutes.

22
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C.1. California Legislation & Regulations: Consumer
Privacy and Artificial Intelligence

California Consumer Privacy Act (as amended by California Privacy Rights Act). What
changed in 2025-2026:

California Privacy Protection Agency (CPPA) finalized and rolled out regulations governing:
(A) Automated Decision-Making Technology (ADMT)

* Effective implementation begins in 2026 compliance cycles.

* Employers must now:

e Disclose when Al or automated tools are used for employment decisions

* Provide notice of logic and purpose (high-level explanation)

* Allow opt-out or human review in certain “significant decisions”

e Conduct risk assessments for high-impact workplace profiling systems

T Ror
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C.1. California Legislation & Regulations: Al (cont.)

2025-2026 CPPA rulemaking on Al + employment decisions
The CPPA’s 2025 rule package (effective 2026 enforcement cycle) adds:

(B ) “Significant decision” regulation (employment context). Applies to:
* Hiring

* Promotion

* Discipline

* Termination

* Compensation

If Al is used in these decisions, employers may need:
* Disclosure before use

e Opt-out or human appeal pathways

* Documentation of system logic and risk review

24
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C.1. California Legislation & Regulations: Consumer
Privacy and Al (cont.)

(B) Employee data is fully subject to CPRA rights (continued enforcement expansion)
* Since full implementation (2023), enforcement has intensified in 2025-26:
Employers must now treat employee data as subject to:

* Access requests

* Deletion requests (with HR retention exceptions)

* Correction rights

* “Notice at collection” obligations

* Data minimization and purpose limitation enforcement

2025-26 regulations clarified that these obligations apply strongly to:

* Productivity tracking

* Al performance scoring

* Workplace analytics tools
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C.1. California Legislation & Regulations: Consumer Privacy and
Al (cont.)

2025-2026 CPPA rulemaking on Al + employment decisions
The CPPA’s 2025 rule package (effective 2026 enforcement cycle) adds:

(A) “Significant decision” regulation (employment context). Applies to:
* Hiring
* Promotion

* Discipline
* Termination
* Compensation

If Al is used in these decisions, employers may need:
* Disclosure before use

* Opt-out or human appeal pathways

e Documentation of system logic and risk review

¥Yowr Partner in Resclution 2 6
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C.3. California Legislation & Regulations: Consumer
Privacy and Al (cont.)

(B) Risk assessment requirement (new compliance layer)
Employers using automated systems must conduct:
 data protection impact-style assessments

* bias / discrimination risk analysis

* documentation of model use in HR decisions

Major expansion of compliance burden for:

* large employers

* tech firms

 staffing agencies

* healthcare systems
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C.2. California Legislation & Regulations: Employment & Al

California's Civil Rights Department (CRD) regulations (Cal. Code Regs., tit. 2, §§ 11008.1-11009)
dictate how employers must use artificial intelligence and automated decision systems (ADS) in the
workplace. The rules prohibit algorithmic discrimination against applicants or employees in hiring,
promotion, and termination, while holding businesses directly accountable for bias, even when using
third-party vendor tools.

The regulations clarify the application of existing antidiscrimination laws in the workplace in the context
of new and emerging technologies, like artificial intelligence. Among other changes, the Civil Rights
Council’s regulations aim to:

* Make it clear that the use of an automated-decision system may violate California law if it harms
applicants or employees based on protected characteristics, such as gender, race, or disability.

* Ensure employers and covered entities maintain employment records, including automated-decision
data, for a minimum of four years.

» Affirm that automated-decision system assessments, including tests, questions, or puzzle games that
elicit information about a disability, may constitute an unlawful medical inquiry.

n «u

* Add definitions for key terms used in the regulations, such as “automated-decision system,” “agent,”
and “proxy.”

FLOYD
SKEREN Fisher
MANUK AN Phillips E&

LANGEVIN
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https://govt.westlaw.com/calregs/Document/I4A91F7C055BF11F0BAA4DBEB9270F801?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/calregs/Document/I4A91F7C055BF11F0BAA4DBEB9270F801?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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https://govt.westlaw.com/calregs/Document/I4A91F7C055BF11F0BAA4DBEB9270F801?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/calregs/Document/I4A91F7C055BF11F0BAA4DBEB9270F801?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)

US Capitol'Dome

C.3. LWDA PAGA Pending Regulations

LWDA'’s proposed rulemaking:

Establishes requirements for filing PAGA notices with the Agency;

Provides guidance concerning the investigation and early resolution procedures
administered by the Agency; and

!Amplements statutory litigation-reporting obligations PAGA plaintiffs owe to the
gency.

Public Notice Materials:

Notice of Proposed Regulatory Action — contains information about the proposed
regulatory changes and procedural information.

Express Terms of the Proposed Regulatory Text — the text of the proposed
regulations.

Initial Statement of Reasons — explains why the proposed regulatory changes are
being made.

Fisher xDR_
|SERVICES, INC

Phillips
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https://www.labor.ca.gov/resources/paga/rulemaking-labor-code-private-attorneys-general-act-of-2004/
https://www.labor.ca.gov/resources/paga/rulemaking-labor-code-private-attorneys-general-act-of-2004/
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Ntc_Prop_Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Ntc_Prop_Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-ISOR_LWDA_PAGA_w_Appendices-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-ISOR_LWDA_PAGA_w_Appendices-Z2026-0121-03.pdf
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C.3. LWDA PAGA Pending Regulations (cont.)

Timeline:

 February 6, 2026: Notice of this proposed rulemaking.

 March 23, 2026: Written comment period closed.

e April 9, 2026: Public hearing via Zoom.

e Summer-Fall 2026: Regulations become final.
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C.3. LWDA PAGA Pending Regulations (cont.)
TABLE OF CONTENTS

1. Problem Statement

1.1. Overview and Background of the Law

1.2. Prelitigation Administrative Notice Requirements
1.2.1. Notice Requirements, Generally

1.2.2. New Early Resolution Procedures

1.2.3. New Standing Rules

1.3. Trends and Practices Frustrating PAGA’s Purpose
1.4. Addressing PAGA Notice Filing Problems
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https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
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C.3. LWDA PAGA Pending Regulations (cont.)
TABLE OF CONTENTS

2. Prelitigation Administrative Procedures
2.1. Investigations
2.2. Cure Procedures
2.2.1. Small Employer Cure Procedures (§ 2699.3, subd. (c)(2))
2.2.2. Wage Statement Cure Procedures (§ 2699.3, subd. (c)(3))

3. Litigation Reporting Obligations (§ 2699, subd. (s))

4. Anticipated Benefits
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https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf

US Capitol'Dome

C.3. LWDA PAGA Pending Regulations (cont.)
TABLE OF CONTENTS

5. Section-by-Section Explanation for Adoption

e 5.1. Proposed Subchapter 1. Scope and Application

e 5.2. Proposed Subchapter 1.5. Filing and Service

e 5.3. Proposed Subchapter 2. Pre-Litigation Notice and Investigation of Claims
e 5.4, Proposed Subchapter 3. Small Employer Cure Procedures
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https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
https://www.labor.ca.gov/wp-content/uploads/sites/338/2026/02/2026-2-6-Express-Terms-of-Prop-Rulemaking_LWDA_PAGA-Z2026-0121-03.pdf
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[1]. IMPACT OF DUELING FEDERALISM
RESOLVING EMPLOYMENT DISPUTES




Impact of Dueling Federalism on Resolving
Employment Disputes

Conflicts between federal and state law and enforcement agencies
create uncertainty.

Mediators can step into the void to resolve conflicts for litigants.

* Recognize that policies, statutory and regulatory guidance will be
in flux.

 Stay current on legal developments at the federal and state levels.
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Phyllis W. Cheng, Esq.
ADR Services, Inc
Los Angeles, CA 90071

hawardLAteam@adrservices.com

www.adrservices.com

550 S. Hope Street, Suite 1000
pcheng@adrservices.com
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