
The California Supreme Court’s
recent decision in Le Francois v. Goel1 (Le
Francois) resolved the question about
reconsideration of failed motions for
summary judgment. Specifically, the
court addressed this question: Does a
trial court have the inherent power to
rule on a second motion for summary
judgment or, in the alternative, for sum-
mary adjudication, even though the sec-
ond motion did not meet the require-
ments of Cal. Code. Civ. Proc.2 § 1008
(a) relating to applications for reconsid-
eration, or the requirements of § 437c

(f)(2) relating to motions for summary
judgment following an unsuccessful
motion for summary judgment? 

Section 437c(f)(2) limits a party’s
ability to renew a motion for summary
judgment. It provides: “[A] party may
not move for summary judgment based
on issues asserted in a prior motion for
summary adjudication and denied by the
court, unless that party establishes to the
satisfaction of the court, newly discov-
ered facts or circumstances or a change
of law supporting the issues reasserted in
the summary judgment motion.”

“Section 1008, the general statute
governing motions for reconsideration,
allows the trial court to reconsider and
modify, amend, or revoke its prior order
upon new or different facts, circum-
stances or law, or when the court deter-
mines that there has been a change of
law that warrants reconsideration on its
own motion.[3] Like section 437c(f)(2),
‘[§] 1008 is designed to conserve the
court’s resources by constraining liti-
gants who would attempt to bring the
same motion over and over.’[Citation.]”4
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In Le Francois, the trial court denied
the original motion for summary judg-
ment filed by an employer and three of its
officers in a former employees’ action
alleging certain injurious misrepresenta-
tions and false promises by the officers.
The next year, the officers again moved
for summary judgment based on the
same law and evidence. The trial court
granted the second motion for summary
judgment. The Court of Appeal held that,
although the second motion violated §§
437c(f)(2) and 1008, the trial court had
inherent power to exercise its constitu-
tionally derived authority to reconsider
the prior ruling and correct an error of
law. The Supreme Court granted review
and reversed.5

Until Le Francois, there was a split of
opinion about reconsideration of unsuc-
cessful motions for summary judgment.
The earlier line of cases, including the lead-
ing case of Scott Co. v. United States Fidelity
& Guaranty Ins. Co., found the jurisdiction-
al limitation of section 1008(e) to be an
impermissible interference with the core
functions of the judiciary.6 These cases held
that a trial court always has the inherent
power under the California Constitution to
reconsider an interim ruling, a power that is
“neither confined by nor dependent on
statute.”7 Under this scenario, failed sum-
mary motions can be renewed by parties
and reviewed by the court even without
new law or facts.

The later line of cases also supported
the view that a court has the jurisdiction
to reconsider its earlier decisions.
However, they differentiated between sua
sponte action by the court and actions by
the parties that fall under an express leg-
islative determination.8 Darling, Hall &
Rae v. Kritt, for example, found the line of
cases holding section 1008 jurisdictional
to be inapplicable, because § 1008(a)
applies only to applications made to the
court by parties, not only by its very
terms, but also because the intent of the
Legislature was “to conserve the court’s
resources by constraining litigants who
would attempt to bring the same motion
over and over.”9 The only requirement is
that the trial court exercise due consider-

ation before modifying, amending, or
revoking its prior orders.10 Similarly,
reconsideration was deemed proper in
Abassi v. Welke, where the court expressly
invited the parties to file a second sum-
mary judgment motion because it wanted
to reassess its prior ruling.11 More recent-
ly, Schachter v. Citigroup, Inc. further
explained: “the Legislature enacted a spe-
cific limitation on the parties out of a
concern for abuse of the summary adju-
dication process, and the burden such
motions can impose on a party’s
resources. The Legislature did not, how-
ever, attempt to limit the court’s sua
sponte authority. Thus, for example, were
a party to suggest that the court reconsid-
er a motion, the court would have every
right to do so, even if that required the
party to bring a new motion. In that cir-
cumstance, the responding party would
not bear the burden of preparing opposi-
tion unless the court indicated an interest
in reconsideration.”12

The California Supreme Court
adopted the latter view in Le Francois. It
held that “sections 437c and 1008 limit the
parties’ ability to file repetitive motions
but do not limit the court’s ability, on its
own motion, to reconsider its prior inter-
im orders so it may correct its own
errors.”13 The court further explained: “We
cannot prevent a party from communi-
cating the view to a court that it should
reconsider a prior ruling (although any
such communication should never be ex
parte). We agree that it should not matter
whether the ‘judge has an unprovoked
flash of understanding in the middle of
the night’ [citation] or acts in response to
a party’s suggestion. If a court believes one
of its prior interim orders was erroneous,
it should be able to correct that error no
matter how it came to acquire that belief
. . . But a party may not file a written
motion to reconsider that has procedural
significance if it does not satisfy the
requirements of section 437c, subdivision
(f)(2), or 1008. The court need not rule
on any suggestion that it should reconsid-
er a previous ruling and, without more,
another party would not be expected to
respond to such a suggestion.”14

Operationally, the Le Francois court
makes clear that “[u]nless the require-
ments of section 437c, subdivision (f)(2),
or 1008 are satisfied, any action to recon-
sider a prior interim order must formally
begin with the court on its own motion.

To be fair to the parties, if the court is
seriously concerned that one of its prior
interim rulings might have been erro-
neous, and thus that it might want to
reconsider that ruling on its own
motion—something we think will hap-
pen rather rarely—it should inform the
parties of this concern, solicit briefing,
and hold a hearing. [Citations.] Then,
and only then, would a party be expected
to respond to another party’s suggestion
that the court should reconsider a previ-
ous ruling. This procedure provides a rea-
sonable balance between the conflicting
goals of limiting repetitive litigation and
permitting a court to correct its own
erroneous interim orders.”15

The Le Francois court resolved the
role of parties and the court on the recon-
sideration of summary judgment
motions under §§ 437c and 1008. Any
party wishing to have a motion reconsid-
ered should carefully consult the proce-
dures outlined in the decision.
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